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आदेश / O R D E R 

Per Arun Khodpia, AM : 

 These two appeals are filed by the assessee against the separate 

orders passed by the CIT(A)-I, Raipur, dated 15.09.2016 & 28.03.2019 for 

the assessment years 2013-2014 & 2015-2016. 

2. Grounds raised by the assessee in its appeal for A.Y.2013-2014 are 

as under :- 

1.  On the facts and circumstances of the case the learned CIT (A) 
erred in endorsing view of Assessing Officer by not deleting the 
disallowance of interest u/s 36(i)(iii) of Income Tax Act, 1961.  

 
2.  On the facts and circumstances of the case the Learned CIT(A) 

erred in endorsing view of Assessing Officer by not deleting the 
disallowance of interest u/s 14A of Income Tax Act, 1961.  

 
3.  On the facts and circumstances of the case the Learned CIT(A) 

erred in not following the Judicial discipline & thereby taking a 
different stand for the current year completely opposite to the 
one taken in earlier year by Preceding CIT(A) without 
distinguishing facts of the case.  
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4.  On the facts and circumstances of the case the Learned' CIT 
(A) erred in not considering & following the judgment of Delhi 
High Court in case of Regal Theatre Vs CIT (Delhi).  

 
5.  On the facts and circumstances of the case the Learned CIT (A) 

erred in not considering & following the guiding principles laid 
down by the Raipur Bench of Income Tax Appellate Tribunal on 
the issue of binding Precedence in case of RKP Company Vs 
ITO (ITAT Raipur).  

 
6.  Assessee craves leave to add or alter any other ground that 

may be taken at the time of hearing. 

 
3. Grounds of appeal of the assessee for AY 2015-16 are as under:- 

1.  On the facts & circumstances of the case whether CIT(A) was 
justified in passing an appellate order disregarding binding 
precedent of Hon'ble ITAT, in appellant's own case for 
preceding year.  

 
2.  On the facts & Circumstances of the case whether CIT(A) was 

justified in not following the order of his predecessor on similar 
issue for preceding year, without highlighting the reasons as to 
why he was departing from the view taken by his predecessor, 
specifically in the light of the fact that the order of his 
predecessor was also upheld by the Hon'ble ITAT.  

 
3.  On the facts & circumstance of the case whether CIT(A) was 

justified in endorsing the disallowances made by the Assessing 
Officer under section 36(1)(iii).  

 
4. On the facts & circumstance of the case whether CIT(A) was 

justified in endorsing the disallowances made by the Assessing 
Officer under section 36(1)(va).  

 
5.  Appellant craves leave to add or alter any other ground that 

may be taken at the time of hearing. 

  
4. Since these two appeals are consisting of similar grounds under 

identical facts and circumstances, thus for the sake of brevity, we are 

dealing with the issues raised under these appeals with this common 

order. 
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5. Disallowance of interest u/s 36(i)(iii) issue raised in both the 

appeals 06/RPR/17 and 162/RPR/2019, we are taking facts of the appeal 

no 06/RPR/17 as the lead case:- 

6. On this issue Ld AR drew our attention to page 2 para 2 of the 

assessment order, wherein Ld AO had raised a query that one of the 

partner of the assessee firm Shri Sameer Maheshwari has a debit 

opening as well as closing balance of Rs. 2.98 Crore and Rs. 4.39 Crore 

respectively in the balance sheet of the assessee firm. It was also 

observed by the Ld AO that the assessee firm has debited an amount of 

Rs. 1,77,73,545/- on account of interest and other financial expenses in 

the profit and loss account of the firm. Therefore, Ld AO proposed  and 

ask to explain the assessee that why not the interest @12% per annum 

shall not be disallowed on the debit balance in capital account. Assessee 

submitted before the AO that the firm has sufficient funds considering the 

depreciation allowance which is always available to the partners for 

withdrawal and thus the withdrawal was not from the borrowed funds, 

therefore disallowance under section 36(i)(iii) cannot be made. However, 

the contentions of the assessee were not accepted by the Ld AO and the 

disallowance of Rs. 55,14,591/- was made. 

7. Ld AR further drew our attention to the working of cash funds/ cash 

profit generated year wise available at page 40 of the paper book, 

extracted as under:- 



                                                                                                                        
ITA No.162/RPR/2019 

ITA No.06/RPR/2017 
 

4 

 
8. Ld AR drew our attention to the judgment of Hon’ble Delhi High 

Court in the case of Regal Theatre V CIT, reported in (1998) 100 Taxman 

116 (Delhi), wherein it was held that:- 

6. In this reference, it has been contended for the assessee that the 
view taken by the Tribunal was not sustainable in law. The counsel 
contended that there could be no dispute that correct profits could be 
computed only after the debit of depreciation was made. But merely 
because the amount of profit was to be determined by reducing the 
amount of depreciation, it could not be said that the monies borrowed 
had not been borrowed for the purpose of business or were diverted to 
the partners for non-business purposes. The Tribunal was wrong when 
it said that the monies borrowed could be regarded in law to have 
been diverted for non-business purposes where, as a result of debit of 
depreciation on a notional basis, the debits of the partners increased. 

7. The learned counsel for the assessee gave a simple example for 
the purpose of understanding the real issue involved in this case, 
which according to us, is very apt in the circumstances. 

8. Let us assume that „A‟, an Advocate, in the course of his profession 
borrowed Rs. 500 and invested the same in the purchase of his office 
equipments and on such investment, the depreciation he would get is 
Rs. 15 in a year. On the above amount borrowed, let us assume he is 
paying interest of Rs. 20 per year. If his annual income is Rs. 100, 
then income after depreciation would be Rs. 85. If he withdrew the 
entire available cash amount of Rs. 100 as profit in that year, could it 
be said that the interest paid on the monies borrowed became not 
allowable only for the reason that the net income after depreciation 
was Rs. 85, whereas the withdrawal was Rs. 100? If it is admitted that 
the borrowal of Rs. 500 was invested in the business for the purpose 
of profession, and the income before depreciation was Rs. 100, then if 
he had not drawn any amount above Rs. 100, the interest amount of 
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Rs. 20 accruing on the borrowing of Rs. 500 invested in business, 
should be allowed as a deduction. 

9. In our view, the above illustration is very apt. It will be noticed that 
the assessee borrowed Rs. 500 and claimed deduction for interest on 
the said borrowal at the rate of Rs. 20 per year. For the purpose of 
deciding the said question, the consideration would be whether there 
was a borrowal of Rs. 500 and whether the said amount was invested 
for purposes of business, and interest on borrowal was repaid in the 
financial year and claimed as a deduction. If his net income before 
depreciation was Rs. 100, he could as a matter of fact withdraw the 
entire available amount of Rs. 100, and not merely Rs. 85. Withdrawal 
above Rs. 85 and up to Rs. 100 cannot be treated a diversion of 
capital. It cannot be said that out of withdrawal of Rs. 100 available in 
that year towards profit, Rs. 15 was to be treated as a diversion for 
non-business purposes. That, in our view, is the correct position in law. 

 

9. Ld AR also relied on the order of coordinate bench of ITAT Raipur 

in ITA 160/RPR/2014 in assessee’s own case for AY 2010-11, wherein it 

has been held that:- 

6. We find that the DR relied on the order of AO. He could not point out 
any specific error in the order of CIT(A). The finding of CIT(A) that the 
assessee had sufficient non-interest bearing funds available with it for 
partners withdrawals, was not controverted by the DR by bringing any 
cogent and positive material on record. Further, the finding of CIT(A) 
that the payment of interest was commercially expedient was examined 
by the AO in the current and prior years. Therefore, the contentions of 
AO for diversion of interest bearing borrowed funds to the partners of 
the sister concern of the assessee cannot be sustained, was also not 
controverted by the DR by brining any cogent and positive materials on 
record. Hence, we do not find any good and justifiable reason to 
interfere with the order of CIT(A), which is confirmed and the ground of 
appeal of the Revenue is dismissed. 

 
10. Based on above submissions and written submissions made by the 

Ld AR, it was the contentions that assessee has not diverted the 

borrowed funds to the partners, amount withdrawn by the partners were 

out of the own funds generated from the business, debit balance in the 

partners account is an admitted fact, due to high claim of depreciation 

which is a non cash cost cash profit of the firms are high, it was sum up 

that the assessee firm had surplus cash funds during this period and 
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funds withdrawn by the partners were of the cash profits and not out of 

the borrowed funds.   

11. Ld AR also shown us the details of funds borrowed, capital 

expenditure made and position of the funds since FY 2005-06, the year of 

joining of Mr. Sameer Maheshwary as a partner of the assessee firm, till 

FY 2012-13 i.e. AY 2013-14, the said details extracted from the paper 

book of the assessee are as under:- 

Without prejudice to the above submission, even on merits the 
addition done by the Assessing Officer is not sustainable.  

 
25. The Closing Balance of capital account as on 3110312013 is Rs 

4,38,54,187/-. The Assessing Officer disallowed proportionate 
interest to the tune of Rs 55,14,591/-. Sameer Maheshwari was 
introduced as a Partner in F.Y. 2005-06. The closing balance of 
secured loan and unsecured loan as on 31/0312005 (i.e.) before 
joining of Sameer Maheshwari as a partner is Rs 8,98,90,476/-.  

 
26. Therefore, the loan of approximately Rs 8.98 crores was already 

borrowed by the firm before Sameer Maheshwari was introduced as 
a partner of the firm. Therefore, there is no question of diversion of 
funds to Sameer Maheshwari out of the old borrowings.  

 
27. In F.Y. 2005-06 :- No new loans were borrowed by the Firm. 

However, firm invested an amount of Rs 9,93,1101- in fixed assets 
out of own funds generated. As no borrowing in this year, no 
question of diversion of funds.  

 
28. In F.Y. 2006-07 :- Two loans of Rs 40,00,0001- from Corporation 

Bank and Rs.1,45,00,0001- from ICICI House Financing Pvt Itd, 
totaling to Rs.1,85,00,0001- were borrowed. During the year 
investment in the fixed assets is to the tune of Rs 1,89,12,037/­ . As 
investment in fixed assets is more than the loan borrowed there is 
no question of diversion of funds.  

29. In F.Y. 2007-08 :- An unsecured Business loan of Rs 20,00,000/- 
was borrowed from HDFC Bank. During the year an amount of Rs 
1,13,26,475/- is invested in fixed assets. As investment in fixed 
assets is more than the loan borrowed there is no question of 
diversion of funds.  

 
30. In F.Y. 2008-09 :- No new loans were borrowed an investment of Rs 

2,09,52,841/- was made in fixed assets out of own funds.  
 
31. In F.Y. 2009-10 :- A Loan of Rs 1.55 crores was borrowed from IDBI 

Bank to repay and close to unsecured loan of ICICI Home finance 
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approx 1.4 crores. During this year the assessee has made 
investment in fixed assets to the tune of Rs 1,49,68,441/-. As said 
investment is made totally out of own funds, there is no question of 
diversion of funds.  

 
32. In F. Y. 2010-11 : - A New secured loan of Rs 11. 98 crores was 

borrowed by the assessee against the mortgage of Property from 
HDFC Bank. Said loan was borrowed with an intent to close all 
small loans and maintain only one loan account. Out of 11.98 crores 
borrowed an amount of Rs 8.51 crores were spend to close all 
existing secured and unsecured loans. An Amount of Rs 2.99 crores 
was spend on the purchase of the new offset printing Machineries. 
An amount of Rs 0.46 crores was spend on the office renovation 
and other sundry expenses. Perusal of the Balance Sheet will cull 
out the picture that during the year under consideration assessee 
has spend an amount of Rs 3.94 crores on the acquisition of fixed 
assets. As the entire fund as can been seen has been used for 
business purpose there is no question of diversion of funds.  

 
33. In F.Y. 2011-12 :- A loan of Rs 50 lacs was borrowed from Reliance 

capital for payment of software installation. and the investment in 
fixed asset out of own funds is Rs 94,94,971/­ . As the investment is 
more than the loan borrowed, there is no question of diversion of 
funds.  

 
34. In F.Y. 2012-13 :- No new secured loans were borrowed and the 

investment in fixed asset out of own funds is Rs 88,85,768. As there 
is no new borrowings there is no question of diversion of funds.  

 
Therefore, even if we analyze a year on year data, it can be 
appreciated that there is no case of diversion of funds. Accordingly, 
even on merits there is no question of diversion of funds. I humbly 
request your kindness to kindly delete the additions made by the 
Assessing Officer. 

 
12. On the other hand Ld Sr DR from the revenue has place his 

reliance on the order of the revenue authorities. 

13. We have considered the rival submissions, perused the material 

brought to our knowledge and the case laws relied upon. 

14. Admittedly, a debit balance in partners capital account for Rs. 4.39 

Crore was found in the balance sheet of the company. It is also observed 

that the entire asset side of the company was showing an amount of Rs. 

12.16 Crore as against secured and unsecured loan alone of Rs. 13.79 
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Crore, thus the contention of the assessee that non cash expenditure i.e. 

depreciation allowance was accumulated and available with the assessee 

firm to allow withdrawal by the partner is not substantiated by the facts in 

audited accounts, thus, no such funds were available with the firm in any 

form in the balance sheet for distribution. For ready reference audited 

balance sheet of the assessee for AY 2013-14 is extracted as under:- 
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15. Findings of the ITAT in assessee’s own case for AY 2010-11 in ITA 

160/RPR/2014 Dt 15/01/2018, which we have thoroughly considered are 

under different set of financial facts and was on the basis that department 

could not point out any specific error in the order of CIT(A), thus the 

findings of the same cannot be applied in the present case being for a 

different year having different set of facts. Ld AR’s reliance on the order of 

Hon’ble Delhi High Court in the case of “Regal Theatre” (supra) was 

based on the proposition that funds before adjustment of depreciation 

allowance are available for the partners to be withdrawn by the partners, 

but such funds should be available as per the books of accounts of the 

assessee against such accumulated depreciation allowance, which could 

not be demonstrated by the assessee in the present case, thus 

distinguishable and have no bearing on the present case. Coming to 

another argument of the assessee that the borrowings of the assessee 

firm since FY 2005-06 till FY 2012-13 were entirely utilised for the 

business purpose of the assessee firm and non of such funds were 

diverted to the partners of the firm by way of distributing the same as 

withdrawal to partners, this contention of the assessee has substance and 

could have find some favour for the assessee, but as apparent from the 

records such information was not furnished by the assessee before the 

revenue authorities, therefore the same cannot be admitted at this stage, 

as the same was not furnished by way of an application as prescribed u/r 

29 of the ITAT rules. Consequently, this ground of the assessee stands 

dismissed. 
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16. Having similar facts and circumstance, our finding on this issue will 

mutatis mutandis apply on the same issue for the AY 2015-16 in ITA no 

162/RPR/2019 also. 

17. Next Ground:  Disallowance u/s 14A  in appeal no 06/RPR/2017   

18. Written submissions of the Ld AR on this issue for AY 2013-14 

explaining its contentions are as under:- 

Issue 2: Disallowance under section 14A  
 
View of Assessing Officer :-  
 
The assessing officer has contended that the assessee has made 
investment in various mutual funds out of the borrowed funds which 
is not related to the business of the assessee. Based on the same,  
the assessing officer has disallowed the proportionate amount of 
interest to the extent of the investment made in mutual funds citing 
that the income arising out of mutual funds is exempt. Hence, a 
disallowance was made by the assessing officer u/s 14A read with 
Rule 8D.  
 
Explanation of Assessee :-  
 
35. The assessee wishes to bring to your kindness' notice that there 
is investment of Rs 1,14,80,137 reflecting in the books of assessee 
as on 31 March 2013. The break-up of the same is provided below.  
 

Sl.No. Particulars Amount (Rs.) 

1 Fixed deposit with State bank 70,04,492 

2 Debt mutual funds 26,57,645 

3 Equity mutual funds 18,18,000 

Total 1,14,80,137 

 
36. Out of this, there is investment in fixed deposit of Rs. 70,04,492. 
The fixed deposit has no connection with the investment in mutual 
funds or any exempt income. The ledger for the fixed deposit is 
attached herewith as annexure IV for your kind perusal.  
 
37. The interest earned by the assessee from aforementioned fixed 
deposit has been duly offered to tax. Since, there is no exempt 
income the question of exemption under section 14A does not 
arise. Thus, the assessing officer's contention that assessee has 
enjoyed the benefit of exemption under section 14A ought to be 
quashed.  
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38. Further, the assessee has invested in debt mutual funds to the 
tune of Rs. 26,57,645. The assessee has offered the gain of Rs. 
2,09,557 on the redemption of debt mutual funds to tax. These 
gains have been included in the miscellaneous income in the Profit 
and loss statement of the assessee. Since, there is no exempt 
income and taxes have been duly paid the assessee humbly 
requests your kindness to revoke the addition made by the 
assessing officer.  
 
39. For the remaining investments of Rs. 18,18,000, the assessee 
has invested in various equity mutual funds earlier as well as during 
the year. During the year under consideration the assessee has 
earned dividend of Rs 1,88,212/-. Therefore, disallowance if any 
should be restricted to this extent.  
 
40. F or this proposition, the assessee wishes to place reliance on 
the latest judgment of Hon'ble Mumbai Tribunal in the case of Doha 
Bank QSC v. DCIT, International taxation, 2(2)(2), Mumbai, 182 ITD 
125 (Mum)(2021), 209 TTJ 716(2021). In this case, it was held that 
the disallowance under section 14A, should be restricted to the 
extent of the exempt income claimed by the assessee for the year 
under consideration. The relevant extract of the order is re-
produced below for your quick perusal.  
 
" .....We have given a thoughtful consideration to the aforesaid 
issue before us, and find substantial force in the claim of the Id. A.R 
that the amount of the disallowance under Sec. 14A is liable to be 
restricted to the extent of the exempt interest income. Our aforesaid 
view is fortified by the judgments of the Hon'ble High Court of Delhi 
in the case of JCIT Vs. Joint Investments Pvt.ltd. (2015) 372 ITR 
694 (Del) and Cheminvest Ld. Vs. CIT 378ITR 33 (Del). 
Accordingly, in terms of our aforesaid observations, the A.O is 
directed to restrict the disallowance under Sec.14A to the extent of  
the amount of the exempt income of the assessee for the year 
under consideration. Before parting, we may herein observe that 
the concession on the part of the assessee for not pressing the 
other grounds of appeal is solely on the basis of the miniscule 
amount of the exempt interest income received by the assessee 
from its H.O during the year under consideration, which thus, shall 
in no way prejudice its alternative claims which are not being 
adverted to and therein being adjudicated upon in pursuance to the  
aforesaid concession of the Id. A.R. "  
 
The assessee humbly request your kindness to consider the above 
submission and revoke the impugned disallowance. For this act of 
kindness, assessee shall always remain obliged. 

 
19. Ld Sr DR in the contrary has vehemently supported the order of 

revenue authorities on this issue. 
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20. We have heard the rival contentions, perused the material available 

on records. 

21. To decide this issue we have to follow various recent judgments of 

the Hon’ble Apex Court and Hon’ble High Courts, findings from such 

judgments are produced here under for better adjudication:- 

1.  Hon‟ble Madras High Court in the case of CIT Vs. Chettinad 
Logistics Pvt Ltd [2017] 80 Taxmann.com / 248 Taxmann 55 
has laid down a proposition that 14A cannot be invoked where 
no exempt income was earned by the Assessee in relevant 
assessment year.   

 
2.  Delhi High Court in the case of CIT Vs. Oil Industry 

Development Board [ 2019] 103 Taxmann.com 325 (Delhi) 
has held that in the absence of any exempt income , 
disallowance under section 14A of any amount was not 
permissible. The departmental SLP filed against such 
judgment has been rejected on 8th Feb, 2019  by Hon. Apex 
Court as reported as Principle CIT Vs. Oil Industry 
Development Board [2019] 103 Taxmann.com 326 (SC)/ 
[2019] 262 Taxmann.com 102 (SC). 

 
3.  Delhi High Court in the case of CIT Vs. GVK Projects & 

Technical Services Ltd [2019] 106 Taxmann.com 180 ( Delhi) 
has noted that Assessing officer proceeded to calculate 
disallowance under section 14A on the basis of investment 
made by Assessee. Hon. ITAT opined that in the absence of 
any exempt income reported by the Assessee, disallowance 
could not be made by the Assessing Officer. High Court on 
appeal upheld the ITAT order.  The departmental SLP filed 
against the said order has been rejected by Hon. Apex Court 
on 3rd May, 2019 as reported in PCIT Vs. GVK Projects & 
Technical Services Ltd [2019] 106 Taxmann.com 180 ( Delhi)/ 
[2019]264 Taxmann 76 (SC). 
 

4. The Hon‟ble Delhi High Court in the case of Joint Investments 
P Ltd vs CIT (2015) 372 ITR 694 (Delhi) held that the window 
for disallowance is indicated in section 14A and is only to the 
extent of disallowing expenditure incurred by the assessee in 
relation to tax exempt income. This proportion or portion of the 
tax exempt income surely cannot swallow the entire amount 
as has happened in this case. We further notice that the 
Hon‟ble Delhi High Court in the case of CIT vs Holcim India 
Pvt Ltd (2014) 272 CTR 282 (Del) has held that there can be 
no disallowance u/s 14A in the absence of exempt income. 
The rationale behind these judgments is that the amount of 
disallowance cannot exceed exempt income. In this case, on 
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perusal of the facts, we find that the assessee has earned 
exempt income of Rs.25,000, whereas the AO disallowed an 
amount of Rs Rs.1,09,00,000. Therefore, considering the facts 
and circumstances of the case and also following the ratios of 
the case laws discussed above, we are of the view that 
disallowance u/s 14A cannot exceed the exempt income.   

 
22. From the findings of the Hon’ble courts it is explicitly clear that 

disallowance under section 14A cannot be made if there is no exempt 

income, however if there is an exempt income earned by the assessee in 

the relevant assessment year than the disallowance u/s 14A should be 

made but the same cannot exceed the amount of actual exempt income 

earned by the assessee.  

23. In the present case exempt dividend income on mutual fund was 

very much available before the revenue authorities which is discernible 

from the computation of total income as produced by the assessee during 

the course of assessment proceedings, but an addition was made based 

on finding that the assessee was failed to furnish necessary details/ 

documents to substantiate that the investment in the company were made 

out of the own funds and not from interest bearing funds. This finding of 

the Ld AO was subsequently affirmed by the Ld CIT(A) is not sustainable 

in view of the principle of law laid down by the Hon’ble Courts referred to 

supra. Thus, we direct the Ld AO to restrict the amount of disallowance to 

Rs. 1,82,212/-, the amount of dividend earned by the assessee during the 

relevant AY. Thus this ground of assessee is partly allowed. 

24. Next Ground: Disallowance u/s.36(1)(va) of the Act in ITA 

162/RPR/2019 for AY 2015-16. 
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25. Disallowance of PF paid beyond the due date under the respective 

Act but within the due date of filing the return along with the disallowance 

of interest u/s.36(1)(iii) of the Act made by Ld AO and confirmed by the 

CIT(A). 

26. Ld. AR before us submitted that during the year under consideration 

on few instances there was delay of few days in depositing employees 

contribution in their respective PF account, but the same were deposited 

before filing of income tax returns. The AO relying on Sec. 36(1)(va) & 

2(24)(x) disallowed all these payment which were deposited after due 

date. For the year under consideration the assessee deposited 

contribution towards provident fund on 31-03-2015 and the Income Tax 

return was filed on 30/09/2015. Thus, the assessee has deposited the 

contributions towards provident fund well before filing the Income tax 

return. Ld. AR drew our attention to the order passed by the coordinate 

bench of the Tribunal in assessee’s own case for A.Y.2010-2011 passed 

in ITA No.160/RPR/2014, order dated 15.01.2018 and submitted that in 

the said order the issue has been decided by the Tribunal in favour of the 

assessee thereby dismissing the appeal of the revenue. Therefore, the ld. 

AR submitted that the appeal of the assessee deserves to be allowed. 

27. On the other hand, ld. Sr. DR vehemently supported the orders of 

the authorities below. 

28. We have heard rival submissions and perused the material 

available on record. On perusal of the orders of the authorities below as 

well as the relevant documents filed before, we found that the payments 
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of the employees contribution to PF & ESI having been made before the 

due date of filing of the return but after the due date as prescribed under 

the relevant statute. This issue has now been settled by the Hon’ble 

Supreme Court in the case of Checkmate Services (P). Ltd. Vs. CIT, 

reported in [2022] 143 taxmann.com 178 (SC), wherein the Hon’ble 

Supreme Court has held as under :- 

51. The analysis of the various judgments cited on behalf of the 
assessee i.e., Commissioner of Income-Tax v. Aimil Ltd.24; 
Commissioner of Income-Tax and another v. Sabari Enterprises25; 
Commissioner of Income Tax v. Pamwi Tissues Ltd.26; 
Commissioner of Income-Tax, Udaipur v. Udaipur Dugdh Utpadak 
Sahakari Sandh Ltd.27 and Nipso Polyfabriks (supra) would reveal 
that in all these cases, the High Courts principally relied upon 
omission of second proviso to Section 43B (b). No doubt, many of 
these decisions also dealt with Section 36(va) with its explanation. 
However, the primary consideration in all the judgments, cited by 
the assessee, was that they adopted the approach indicated in the 
ruling in Alom Extrusions. As noticed previously, Alom Extrutions 
did not consider the fact of the introduction of Section 2(24)(x) or in 
fact the other provisions of the Act. 
 
52. When Parliament introduced Section 43B, what was on the 
statute book, was only employer‟s contribution (Section 34(1)(iv)). 
At that point in time, there was no question of employee‟s 
contribution being considered as part of the employer‟s earning. On 
the application of the original principles of law it could have been 
treated only as receipts not amounting to income. When Parliament 
introduced the amendments in 1988-89, inserting Section 36(1)(va) 
and simultaneously inserting the second proviso of Section 43B, its 
intention was not to treat the disparate nature of the amounts, 
similarly. As discussed previously, the memorandum introducing the 
Finance Bill clearly stated that the provisions – especially second 
proviso to Section 43B - was introduced to ensure timely payments 
were made by the employer to the concerned fund (EPF, ESI, etc.) 
and avoid the mischief of employers retaining amounts for long 
periods. That Parliament intended to retain the separate character 
of these two amounts, is evident from the use of different language. 
Section 2(24)(x) too, deems amount received from the employees 
(whether the amount is received from the employee or by way of 
deduction authorized by the statute) as income - it is the character 
of the amount that is important, i.e., not income earned. Thus, 
amounts retained by the employer from out of the employee‟s 
income by way of deduction etc. were treated as income in the 
hands of the employer. The significance of this provision is that on 
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the one hand it brought into the fold of “income” amounts that were 
receipts or deductions from employees income; at the time, 
payment within the prescribed time – by way of contribution of the 
employees‟ share to their credit with the relevant fund is to be 
treated as deduction (Section 36(1)(va)). The other important 
feature is that this distinction between the employers‟ contribution 
(Section 36(1)(iv)) and employees‟ contribution required to be 
deposited by the employer (Section 36(1)(va)) was maintained -  
and continues to be maintained. On the other hand, Section 43B 
covers all deductions that are permissible as expenditures, or out-
goings forming part of the assessees‟ liability. These include 
liabilities such as tax liability, cess duties etc. or interest liability 
having regard to the terms of the contract. Thus, timely payment of 
these alone entitle an assessee to the benefit of deduction from the 
total income. The essential objective of Section 43B is to ensure 
that if assessees are following the mercantile method of accounting, 
nevertheless, the deduction of such liabilities, based only on book 
entries, would not be given. To pass muster, actual payments were 
a necessary pre-condition for allowing the expenditure. 
 
53. The distinction between an employer‟s contribution which is its 
primary liability under law – in terms of Section 36(1)(iv), and its 
liability  to deposit amounts received by it or deducted by it (Section 
36(1)(va)) is, thus crucial. The former forms part of the employers‟ 
income, and the later retains its character as an income (albeit 
deemed), by virtue of Section 2(24)(x) - unless the conditions spelt 
by Explanation to Section 36(1)(va) are satisfied i.e., depositing 
such amount received or deducted from the employee on or before 
the due date. In other words, there is a marked distinction between 
the nature and character of the two amounts – the employer‟s 
liability is to be paid out of its income whereas the second is 
deemed an income, by definition, since it is the deduction from the 
employees‟ income and held in trust by the employer. This marked 
distinction has to be borne while interpreting the obligation of every 
assessee under Section43B. 
 
54. In the opinion of this Court, the reasoning in the impugned 
judgment that the non-obstante clause would not in any manner 
dilute or override the employer‟s obligation to deposit the amounts 
retained by it or deducted by it from the employee‟s income, unless 
the condition that it is deposited on or before the due date, is 
correct and justified. The non-obstante clause has to be understood 
in the context of the entire provision of Section 43B which is to 
ensure timely payment before the returns are filed, of certain 
liabilities which are to be borne by the assessee in the form of tax, 
interest payment and other statutory liability. In the case of these 
liabilities, what constitutes the due date is defined by the statute. 
Nevertheless, the assessees are given some leeway in that as long 
as deposits are made beyond the due date, but before the date of 
filing the return, the deduction is allowed. That, however, cannot 
apply in the case of amounts which 
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are held in trust, as it is in the case of employees‟ contributions- 
which are deducted from their income. They are not part of the 
assessee employer‟s income, nor are they heads of deduction per 
se in the form of statutory pay out. They are others‟ income, 
monies, only deemed to be income, with the object of ensuring that 
they are paid within the due date specified in the particular law. 
They have to be deposited in terms of such welfare enactments. It 
is upon deposit, in terms of those enactments and on or before the 
due dates mandated by such concerned law, that the amount which 
is otherwise retained, and deemed an income, is treated as a 
deduction. Thus, it is an essential condition for the deduction that 
such amounts are deposited on or before the due date. If such 
interpretation were to be adopted, the non-obstante clause under 
Section 43B or anything contained in that provision would not 
absolve the assessee from its liability to deposit the employee‟s 
contribution on or before the due date as a condition for deduction. 

 
29. In view of the above decision of the Hon’ble Supreme Court, we 

dismiss this ground of assessee regarding disallowance made 

u/s.36(1)(va) of the Act for the assessment year 2015-2016. 

30. In the result, appeal of the assessee in ITA No.06/RPR/2017 and 

ITA No.162/RPRT/2019 are partly allowed.  

 Order pronounced in pursuance with Rule 34(4) of ITAT Rules, 

1963 on 31/10/ 2022.  
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